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Price Gouging
Presented By | Steve Vieux



What Is Price Gouging?
Opportunistically increasing prices 
during a state of emergency on 
essential products and/or services.
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• There is no federal law specifically prohibiting price gouging, but it can 
be prosecuted under the Defense Production Act when done in 
conjunction with hoarding essential and scarce supplies.

• Enforcement is primarily done on the state level where most states have 
price gouging laws:
• In some states without a price gouging statute, like Washington, authorities may 

launch enforcement actions under consumer protection statutes, or via executive 
order as in Arizona.

• Exposure to criminal penalties and civil remedies & penalties, including restitution 
and fines. 

• In many states, a private right of an action is provided through either the specific 
price gouging statute or the general state consumer protection law.
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What Is Price Gouging?



• Federal, state and/or local 
declaration of emergency.

• Expiration at end of the 
emergency, or after a specific 
period of time with option to 
extend.
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How Are Price 
Gouging Laws 
Triggered?
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Price Gouging: Statutes

I N T E R A C T I V E  M A P S
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Price Gouging: Private Right of Action

I N T E R A C T I V E  M A P S



Prohibited Price Increases

Stated percentage:

• California | 10% above prices of goods and services before emergency declaration. Cal. Penal 
Code § 396(b).

• Pennsylvania | Prima facie evidence of unconscionable excessive price if 20% above prices 
before the declaration. 73 P.S. § 232.4(b).

• Alabama | Prima facie evidence of unconscionability is 25% or more than the average price of 
the same or similar commodity in the affected area during the last 30 days immediately prior to 
the state of emergency. Ala. Code § 8-31-4.

No stated percentage:

• Texas | Prohibits selling or leasing goods or services at an “exorbitant or excessive price”; or 
“demanding an exorbitant or excessive price.” Tex. Bus. & Com. Code Ann. §§ 17.46(b)(2”7), 
17.4625.
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Scope of Goods Covered

Keep in mind that many PG laws first established to respond 
to conduct during natural disasters:

• In California, wildfires and earthquakes, so focus on cleanup supplies 
and services.

• In the Mid-Atlantic and Southeast, response to hurricanes.

• However, many of these laws are broad enough to apply to what would 
be considered essential products in response to whatever the 
emergency is, and in some cases, actual amendments were made to the 
law or by executive order to include health and sanitation products and 
services in response to CV-19.
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Scope of Goods Covered

Some states have a general description of products that are essential 
due to the emergency:

• Florida | Any essential commodity “including, but not limited to, supplies, services, 
provisions, or equipment that is necessary for the consumption or use as a direct result of the 
emergency.” Fla. Stat. Ann § 501.160(2). Any dwelling unit or self-storage facility. Fla. Stat. Ann 
§ 501.160(3).

• Georgia | Goods identified by Governor.

A few apply to any item or good sold:

• Connecticut | Any item sold at retail. Conn. Gen. Stat. Ann. § 42-230. 

• Washington state | Doesn’t have a law, but enforcement under general consumer protection 
statute that applies to all assets and services. RCW 19.86.010, 19.86.020.
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• In some states, limited to retailers, but 
in others, such as California and New 
York, there is no limitation.

• Limited to purchases for personal, 
family or household use:
• Limited to consumer products purchased by 

non-commercial end users, such as New York 
or Ohio.

• In states with no such limitation, business-to-
business transactions could be subject to 
price gouging laws and businesses can be 
complainants or private plaintiffs.
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Where on the 
Supply Chain?
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Price Gouging: Product Limitations

I N T E R A C T I V E  M A P S



What is the benchmark price?

• Typically, simply the price charged 
immediately before emergency declaration, 
like California and Georgia. Cal. Penal Code §
396(b); Ga. Code Ann. §10-1-393.4(a).

• In some cases, a specific time period before 
emergency declaration, such as the average 
price over the course of 7 days in the case of 
Pennsylvania, or 30 days in the case of 
Florida. 73 P.S. § 232.4(b); Fla. Stat. Ann. §
501.160(1)(b).
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When Has 
a Violation 
Occurred?



What about new products?

• In California, Executive Order N-44-20 
prohibits a business from offering a covered 
item for sale that it did not offer on Feb. 4, 
2020, for 50% above its cost of acquiring or 
producing and selling that item. Executive 
Order N-44-20.

• In New York and Massachusetts, will 
compare prices at which similar products 
are sold by others. See, e.g., N.Y. Gen. Bus. 
Law §§ 396-r(3)(b).
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When Has 
a Violation 
Occurred?



Generally, can raise price in response to increased costs.

• A price increase is not unlawful if imposed by the supplier of the goods for labor or 
materials used to provide the services and the price is no more than 10% greater than 
the total of the cost to the seller plus the markup customarily applied by the seller. Cal. 
Penal Code § 396(b).

• Price charged for the goods or services is no greater than the cost to the retailer of those 
goods or services, plus the retailer’s average markup percentage applied during the 10 
days immediately prior to the declaration of a state of emergency. Ga. Code Ann. § 10-1-
393.4(b).

• A price is not unconscionable if the price increase is attributable to additional costs 
incurred in connection with the rental, sale, or market trends. Fla Stat. Ann §
501.160(1)(b). If a price increase was approved by an appropriate government agency, 
there is no violation.  Fla. Stat. Ann. § 501.160(4).
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Defenses



• Assess Whether Sales Involve Essential 
Products or Services.
Some states limit price gouging claims to certain 
products. 

• Document Reasons for Price Increases.
Maintain documents demonstrating the rationale for 
reasonable pricing decisions, including the amount of 
incremental cost increases for supplies, transportation 
and labor, as well as records of costs and prices prior to 
the state of emergency. These documents should be 
maintained for longer than the statute of limitations for 
any claims you may face. Price increases should also be 
limited to the specific products for which the acquisition 
or supply costs have increased. 
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Quick Tips 
to Limit 
Exposure



• Minimize Duration of Price Increases. 
The duration of increased prices should be limited to an 
as-needed basis and should be periodically reevaluated 
based on changes in the costs of providing goods and 
services.

• Evaluate Geographic Scope of Sales.
Make sure your price increases do not exceed any 
statutory- or common-law-derived level set in your state 
and the states in which you sell.

• Effectively Communicate Internal Pricing 
Guidelines.
Make sure employees are (i) instructed 
on how, and to what extent, price increases may be 
considered for goods and services sold and (ii) aware 
of the severity of penalties for violating state price 
gouging laws. For example, in California, those found 
guilty under that state’s statute face a one-year jail 
sentence, fines of up to $10,000 and civil penalties of 
up to $2,500 per violation.
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Quick Tips 
to Limit 
Exposure



Workplace Exposure
Presented By | Anthony Martinez



Workers’ Compensation v. Civil Case

• Historically, most workplace injuries fall within the exclusive 
remedy of workers’ compensation.

• This allows for an efficient and less expensive method for both 
employers and employees to resolve workplace injuries.

• The COVID-19 pandemic offers another angle plaintiffs’ 
counsel will use to evade workers’ compensation exclusivity 
and bring prolonged and costly litigation against employers.
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What Is Typically Covered 
by Workers’ Comp?

• Injuries arising out of and in the 
course of the employment

• Normally applies to claims of 
employees, surviving spouses
and children
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Workers’ 
Compensation 
Exclusivity



Typical Exceptions:

• No workers’ compensation 
insurance policy

• Willful or intentional misconduct

• Third party claims

• Indemnity Agreements

• Fraudulent Concealment

• Accident v. occupational 
exposure

• Wrongful death
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Workers’ 
Compensation 
Exclusivity



Examples of COVID-19 Lawsuits

• Zuniga v. Safeway, Inc.—U.S. District Court—N.D. California
• Wrongful death action

• Widow alleges husband contracted COVID-19 at distribution center

• Lay et al v. Tyson Foods—U.S. District Court—N.D. Texas
• Multi-plaintiff lawsuit alleging injuries from contracting COVID-19 at process facility

• Alleged exceptions to workers’ comp of wrongful death and Tyson’s lack of insurance policy

• Evans v. Walmart, Inc. and J2M—Evergreen LLC—Cook County Illinois
• Wrongful death action

• Widow alleges Walmart failed to follow public health guidelines

• Walmart filed a motion to dismiss on workers’ comp. exclusivity grounds and it is pending
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• Follow public health guidelines 
from local, state and national 
agencies.  

• It will be more difficult to prove 
wanton or intentional conduct if 
there was a specific plan in place 
that followed public health 
guidelines.

• Be careful about OSHA.
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How to 
Protect 
Yourself?



What is OSHA 
Work-Relatedness?

• OSHA mandates that certain work-
related injuries are recorded.

• May 19, 2020–OSHA required 
employers to log COVID-19 injuries 
if they are work-related.

25

SHOOK, HARDY & BACON

OSHA Work-
Relatedness



Consequences?

• If you determine that an injury is 
work-related, then you are admitting 
that “an event or exposure in the 
work environment either caused or 
contributed to the resulting condition 
or significantly aggravated a pre-
existing injury or illness.” 

• This sounds like causation in tort.
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OSHA Work-
Relatedness



• Do not ever presume COVID-19 is 
work-related. This is not a simple 
slip-and-fall or cut injury.  

• It is very difficult to prove that COVID-
19 was contracted at the workplace.

• Get outside counsel or in-house 
lawyers involved.  

• There needs to be oversight. Typically 
work-related determinations and 
OSHA 300 logs are conducted at the 
plant level.  
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How to 
Protect 
Yourself?



• Conduct a work-relatedness 
inquiry.

• Ask the employee necessary 
questions to document you made a 
good faith effort to rule out that 
COVID-19 was contracted at work.  

• Document your investigation in 
case OSHA tries to claim a good 
faith investigation was not made.
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How to 
Protect 
Yourself?



Public Nuisance
Presented By | Phil Goldberg
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Recent Headline-Grabbing 
Public Nuisance Litigations

• COVID-19: Workers are suing employers claiming worksites are public 
nuisances due to the potential for spreading COVID-19.

• Climate Change: Governments are suing companies in the energy 
industry to pay the costs of local mitigation efforts associated with 
climate change.

• Opioid Litigation: Governments are suing companies that participated 
in the opioid market to pay the costs of opioid and heroin addiction.
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Headline-Grabbing 
Public Nuisance Litigations

• Lead Paint: Governments are suing companies involved in the lead 
paint industry before the 1950s to pay for lead poisoning and prevention 
programs.

• PCBs: Governments are suing manufacturers of PCBs, which were 
generally sold as component parts to other manufacturers, for the 
presence of PCBs in land and waterways from disposal of those end 
products.

• Drinking Water: Governments are suing manufacturers and other 
market participants to pay the costs of filtering out PFAS and other 
chemicals from drinking water, regardless of whose product it is or fault.



What Are These Lawsuits
Seeking to Achieve?
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Disruption &
Regulation

Plaintiffs

Spend Other 
People’s Money

Governments
Circumvent 

Traditional Liability 
Law

Private
Lawyers



Does Public Nuisance 
Theory really provide a 

basis for these lawsuits?



Old English Catch-All Tort for Local Disturbances

• Protests, vagrancy and other unlawful interferences with 
public rights of way (land and water).

• Governments use the tort system—not criminal law—to stop 
unlawful conduct that is interfering with the ability to use the 
public right of way. 

• Goal: Get Defendant to STOP the unlawful conduct and 
ABATE the public nuisance.
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What is Public Nuisance Theory?
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What Do You Need to Prove in a 
Public Nuisance Lawsuit?

Longstanding Key Concepts:

• Public right

• Unreasonable conduct interfering with the public right

• Control/proximate cause

• Government remedy: only stop or abate nuisance

• Private remedy: only special damages



The 40-Year Campaign to 
Change a 700-Year-Old Tort
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The Making of 
a “Super Tort”

• 1970s: Battle of the 
Restatement Second

• Early Environmental Cases

• Litigating Smog in Los Angeles

• Cleaning up the Schenectady River

• Attorneys General + 
Contingency Fee Lawyers 

• Early Product Cases: 
Tobacco, Guns, Lead Paint
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Plaintiffs: What Do You Need for a Public 
Nuisance Lawsuit?

Anything in Public Interest

“Unreasonable Injury”

Contribution to Risk of Real or 
Speculative Harm

Control of Product Design, 
Marketing and Promotion

Knowledge of Risk

Public Right

“Unreasonable Conduct”

Proximate Causation 
for Actual Harm

Control of 
Public Nuisance 

Unlawful Risk
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• Operations or product is 
creating a risk or hazard.

• Victims are innocent and 
ought not to be injured.

• You still engaged in operations 
and/or industry even though 
you were aware the risks.

A Defenseless 
“Super Tort”



Most Courts 
Reject These
Claims



Public nuisance theory would give rise 
to a cause of action ‘regardless of the 
defendant’s degree of culpability or of 
the availability of other traditional tort 

law theories of recovery.’

40

SHOOK, HARDY & BACON

U.S. COURT OF APPEALS FOR THE EIGHTH CIRCUIT



Public Nuisance 
Developments

• Smithfield Farms

• McDonalds

• Amazon

• City Ordinances
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COVID-19
CASE STUDY



Hand Sanitizer and 
Class Action Marketing 

and Labeling
Presented By | Eva Weiler
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Hand Sanitizer Regulation

• The OTC Monograph 

• No premarket approval required. 

• Limited Claims

• “General intended use of a topical antiseptic” 

• No specific bacteria or viruses permitted 
unless separate approval.
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Hand Sanitizer Regulation

• Temporary COVID Policy (Updated August 2020)

• Alcohol-Based (IPA & Ethanol)

• Now also fuel or technical grade ethanol

• Certain impurities permitted

• Limited Ingredients

• Aqueous Solution

• Marketing Must Conform with Monograph

• Register Facility and Products
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entries

FDA updates on hand sanitizers 
consumers should not use

August 12, 2020

“...benzalkonium chloride
level was subpotent...”

“...same facility that produced
methanol contaminated product...”
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CLASS ACTION COMPLAINT

v. Gojo Industries, Inc. (Purell)

CLASS ACTION COMPLAINT

v. VI-Jon, Inc. D/B/A Germ-X

CLASS ACTION COMPLAINT

v. Target Corporation and 
Target Brands, Inc.

Defendant’s false 
and misleading 
promotion of its 
hand sanitizer...

Defendant engaging 
in deceptive 
advertising and 
business practices...
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Feds Order Lake Forest Company To 
Stop Distributing Hand Sanitizer...

May 7, 2020

Germ-X Maker Sued Over 
Coronavirus Protection Claims

March 6, 2020

Purell Maker Settles One 
Lawsuit Over Hand Sanitizer Claims

July 6, 2020



• Permission vs. Risk

• Specific Label Considerations

• Diligence Measures

• Document Substantiation

• Legal Review of Final Labels

• Docket Monitoring

• Post-Filing Negotiations

• Consider PREP Act Defense
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Tips and 
Strategies
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Product Liability
Presented By | Laurie Henry



Why the Increase?

• Manufacturers of personal protective equipment (PPE) may 
see an increase in liability claims from consumers who have 
worn PPE but still contracted the virus

• As companies increase output and retool, there may be an 
increase in filings

• Consumers may feel misled by claims that certain products 
will “cure” or “prevent” Covid-19
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Future Mass Litigation

• Plaintiff firms are already filing and advertising for product 
claims, such as:

• Failure to warn of the presence of Covid-19 in a manufacturing or 
distributing facility

• Dietary supplements and other foods that allegedly cure, treat, or 
mitigate Covid-19 or its symptoms

• Testing claiming to detect Covid-19 or related antibodies

• Products claiming to boost immune systems

• Exposure to Covid-19 from contaminated devices or packaging
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• Claims regarding marketing 
representations or 
misrepresentations

• Alleged breach of warranties

• Negligence

• Failure to warn
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Anticipated 
Claims



• FDA warning letters can 
serve as a starting place 
for new litigation

• Avoid misbranding or 
improperly marketing 
your products
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FDA Warning 
Letters + Litigation

SKIN SPRAY

VIRAL PROTECTION KIT

ESSENTIAL OILS

HERBAL PRODUCTS

CBD PRODUCTS

TOOTHPASTE

WOUND GEL

BODY LOTIONS

OIL SKIN PATCH

HAND SANIT IZERS

SKIN TONIC

M ULTI -USE SPRAY

COVID-19 Related 
FDA Warning Letters
“unapproved and misbranded products”
Since March 6, 2020



• Review your insurance policy to ensure you are covered; 
inform your insurer immediately if a claim is made

• Evaluate risks in your supply chain

• Ensure employees have proper training, particularly if they are 
handling products

• Follow CDC, state and local guidance

• Consider new safety protocols to reduce potential for exposure

• Understand PREP and CARES Act
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Mitigating the Risks
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Mitigating the Risks

Review advertising, labeling 
and promotional materials 
to verify that health claims 
or pharmaceutical claims 
are not being made or 
overstated

Make claims that the 
product, or product 
ingredients, affect the 
structure or function of 
the human body



Remember:

Covid-19 does not need to be specifically mentioned 
on product labeling, website, or other materials 

for the advertising to be viewed as deceptive.
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Mitigating the Risks



Civil Justice Reform
Presented By | Phil Goldberg



No movement on federal legislation

State action

5 states Emergency declarations trigger existing statutory protections

19 states Governors issued Executive Orders that provide 
COVID-19 specific liability limits

19 states + DCLegislatures enacted COVID-19 liability limits

Legislative Response: 
Limiting COVID-19 Liability



State 
Response: 
Limiting 
COVID-19 
Liability

Alabama

Arizona

Arkansas

Connecticut

Georgia

Hawaii

Illinois

Iowa

Kansas

Michigan

Mississippi

Nevada

New Jersey

New York

Pennsylvania

Rhode Island

Tennessee 

Vermont

Virginia

Alaska

District of Columbia

Georgia

Idaho

Iowa

Kansas

Kentucky

Louisiana

Massachusetts

Mississippi

Nevada

New Jersey

New York

North Carolina

Ohio

Oklahoma

Tennessee

Utah

Wisconsin

Wyoming



Most Executive Orders address 
only medical malpractice liability

• Typically raise the standard to
gross negligence

• Not all extend to nursing homes

• A few address repurposing property 
to aid in response

• Constitutional / statutory authority to 
limit liability via executive order is likely 
to be challenged

Executive Order Overview



• Legislative enactments 
(19 states + DC)

• 16 states address medical liability

• 13 states address exposure claims

• 10 states address product liability 
actions, but significant limitations:

• AK, GA, KY: PPE only

• LA, OK: Products provided outside ordinary 
scope of business

• MS: Exposure claims only

• WI: Products donated or sold at cost

Legislative Overview

• Do not address insurance, 
contract, employment, or 
consumer litigation

• When applicable, these laws do 
not provide complete immunity

• Plaintiffs’ lawyers will allege gross 
negligence, recklessness as needed to 
meet statutory standard

• May need to plead with particularity 
or prove claim by clear and 
convincing evidence



Observations
• Most states that address exposure claims provide a 

safe harbor for compliance (or substantial 
compliance) with applicable public health guidance. 

• Laws do not impact workers’ compensation
claims, but plaintiffs’ lawyers have sought a 
presumption of work-related injury (AK, WY)

COVID-19 Legislation Highlights

Unique Provisions
• Iowa: Most comprehensive. Actual injury 

requirement stops exposure-only, medical 
monitoring, flu-type injury, emotional harm, and 
quarantine-based claims.

• Georgia: Rebuttable presumption of no liability for 
exposure when premise owner posts assumption of 
risk notice or language is contained on event receipt 
or wristband.

• Kansas: Narrow liability protection from exposure 
claims only when in compliance with a “public health 
directive” (not guidance). Product liability 
protections apply only upon written government 
finding of need.

• Tennessee: Certificate of good faith requirement for 
exposure claims.

• New York: The only state to roll back liability 
protection (medical malpractice).

Bottom Line

• These laws move the needle for liability by 
raising the level of culpability, pleading 
standard, or burden of proof, or providing 
new defenses.

• May discourage weak and frivolous claims, 
but will still permit in significant litigation.
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